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egal Pork in the Medicare Bill

ANTITRUST AND MEDICAL M AIPRACTICE DEALS

BY JOHN CONYERS JR.

he Republican Medicare bill,

adopted last week by the Honge

of Represematives, was bought

and paid for through a series of

back-room legal concessions
granted {o powerful health care special
interest groups, most notably the American
Medical Association. Included in the grab
bag of legal concessions were several sig-
nificany new loopholes and exemplions to
the mation’s antitrust and medical malprac-
tice laws. Although those laws onginally
were designed to safegeard consumer wel-
fare, the Republican bill would ahier them
in a completely one-sided manner {0 benefid
ithe AMA and other healih care interests at
the expense of the nation’s consumers.

Moreover, these provisions are so impeor-
tant to the health care industry that they
huve been drafied 1o supersede state as well
as federal law, even though such an
approach directly contravenes the Repub-
lican’s usual “devolu-
tion” rhetoric.  Ap-
parenily, siaies can be
permitied to handle wel-
fare and Medicaid issues,
bui cannot be trustet by
Congress 10 protect their
citizens against price-
gouging and medical
negligence.

Equahy disturhing is
the procedures through
which (hese issues were
considered. Not a single
hearing has been held on
antitrust or medical malpractice issues in
the House this Congress. When the
Medicare bill was approved by the House
Ways and Means Comminee, Chairman
Bill Archer {R-Texas) cut off debate on the
antitrust and medical malpractics issues by
indicating that they wonld be resolved by
the comanittee of jurisdiction—the House
Judiciary Committee. Yes Speaker Newt
Gingrich {R-Ga.) discharged the Judiciary
Commitice withou! granting s any time (o
consider these 1ssues, And when the bill
was considered by the {ull House last week,
Democrats again were denied an opporiuni-
ty 10 debate the amtitrust and malpractice
issues. Further, by folding mese provisions
inte their budget reconciliation plan, the
Repuoblicans hope to use special procedural
rules 1o cut off debate in the Senate as well.

UNNEEDED EXEMPTION

The two antitrust provisions included in
ihe bill wouid;

+ Creale a new antitrust exemption for
so-called medical self-regulatory entities.

& Weaken the application of the antitrusi
Taws to groups of docters who bandl togeth-
er to fix prices.

SELL OuTr CONSUMERS

As the Department of Justice and the
Federal Trade Comumission concluded, the
antitrust “provisions ar¢ uanecessary to
protect any legitimate activity; would
immurize & broad range of anticompetitive
activities that covld hann consumers and
raise health care costs; and could senousty
undermine the cost containment goals of
medicare reform cfforts.”

The antitrust exemption for medical self-
regulatory entities would immunize medical
groups’ selting or eaforcing standards
“desigaed to promote the quality of health
care services provided 10 patients.” The
exempiion is based on the naive presurption
that medical associations will generally act
in a way that furthers patients” welfare,
rather than their member's own pecuniary
interests. Unfortunately, medical societies
have 2 long history of using their so-called
self-regulatory powers in ways that harm
consumers. For example, in 1979 the FTC
determined that AMA “ethical” prohibitions
against doctors wotking for HMOs, hospi-

tals, or clinics when fees were lower than the
usual fee-for-service fees were designed pri-
marily to suppress competition, rather than
prolect patients. More recently, in 1991, the
medical staff of Holy Cross Hospital was
charged with using the credentialing process
to prevent their hospital from affiliating with
the Cleveland Clinic, a nationally renowned
mubti-specialty medical group that offers
innovative “unit pricing” for many health
care services. And just last July, the FTC
entered into a consent order settling charges
that the Medical Association of Puerto Rico
conspired (o boycolt 3 government insurance
program in arder 1o increase medical reim-
bursement rates,

Had the proposed new antitrust exemption
for self-reguiatory aclivities been in place,
biatant anti-consumer conduct of this natwre
would have been immunized. Language in
the bill limiting the exemption 10 instances
designed to promote “qualisy of healih cans™
will provide little actual protection for con-
sumers, since such justifications are used
routingly by groups
seeking 10 reduce out-
pul and rnise prices for
their services. Current
law aiready provides
more than adequate
protection for legi-
mate self-regulatory
activity, as a resull of
special heahth care
enforcement guide-
lines issued by the
Justiee Department
and the FFC in 1993
and 1994, numerous
advisory opinions from these agencies, and
existing anlitrust faw limitations on private
damages for good faith “peer revigws.”

The second antifrust provision contained
in the Bill would exempt provider service
networks from the esual per se rule against
price fixing. {PSNs are groups of dociors
or other providers that band jogether 10
provide Medicare services.) Under curent
DONFTC guidelines, unless a group of
physicians share substantial fnancial risk.
any price fixing activity they engage in is
conclusively presumed 1o be iliegal with-
DU any inguiry as to barm caused. The
rationale for this guideling is that sigmifi-
cant financial risk sharing leads physicians
te operaie in a manner akip fo a single eco-
nomic enlity, thereby fostering an incenlive
for the group 1o provide health services
efficiently.

The Republican Medicare bilt, however,
would allow PSNs to set prices and avoid
scruliny under the per se rule against price
fixing where financial risk sharing does not
exist. Instead, enforcement agencies will
have to apply the far more elaborate and




‘Safeguards Traded for Support

costly “nale of reason™ analysis in order to
strike down anti-competitive price fixing.
The bill also pre-empts state law enforce-
ment authorities from reviewing PSN price-
fixing activity under the per se ruie.

The non-partisan Physician Payment
Review Commission-csiablished by
Congress to provide advice and recom-
mendations regarding physician payments
upder Medicars—oconcluded that “current
iaws and enforcement policies have not
deterred the formation of PSNs when they
assume risk . . . [and] found no compelling
reasons for creating exemptions from the
aptitrust iaws for such neiworks.” As The
New York Times recently editorialized, eas-
ing antitrust mies for PSNs would “iovite
doctors to engage in biatantly anti-compet-
itive behavior {and] allow doctors who
have no intention of going into business
together 10 conspire among themselves 1o
impose high fees and needlessly expensive
treatment practices on health plans using
their services.”

LEABILITY LOOPHOLES

The Republican Medicare bill also
includes the most extreme set of medicz
malpractice and health care product Hability
provisions ever considered by Congress.
The Justice Department has writlen that
ander this bill, “the very purpose of the
malpractice liability system-—to fairly com-
pensate injured victims and to deter future
misconducti—would be severely compro-
mised.” Indeed, protecting docters against
their own misconduct seems particularly
inapproptiate in the context of this bill,
which dangerously reduces the quality of
medical care by forcing seniors into man.
aged care and by deregulating nursing
homes and medical laboratories.

Among other things, the medical mal-
practice language in the bl would:

® Prohibit bringing any health care lia-
hility action more than two years after an
irjury is discovered or five years after the
negligent conduct that caused the tnjury
first occurred.

& Set an absolute limit of $256,000
with no adjustment for future inflation—for
noneconomic damages (such as pain and
suffering) as well a3 eliminate the docirine
of joint and several liability for non-
cconomic datnages.

« With respect 1o punitive damages. cap
awards at the greater of $250,000 or three
times econontic damages; limit the state law
standard for the award of punitive damages
10 intentional or consciously indifferent con-
duct; allow a bifurcated proceeding to deter-
mine issues relating to punitive damages;
and completely ban punitive damages in the
case of drugs or other devices that have
been approved by the Food and Drug
Administration or any other drupg “generally
recognized as safe and effective” pursuant
to FDA-established conditions.

.7719 sacrifice of antitrust,
malpractice, and other legal safeguards
in the Republican Medicare bill sets a

most dangerous legislative precedent.

& Grant wronpdoers the option of paying
damage awards in excess of 350,000 on a
periodic basis.

» Permit defendants to introduce evi-
dence of “collateral source” payments that
may be received by the victim and prohibit
instirers from recovering such damages by
way of subrogation.

The one-sided nature of these propesals
is highfiphted by the fact that although the
bili allows states {0 enact more restrictive
caps and damage limitations, they are not
petmitted o grant victims amy greater legal
rights. The bill also wipes oul any stais-
sponsored alternative dispute resolution
mechanism which does not compietely
conform to these limitations. The latter pro-
posal is particularty counterproductive
because it will discourage state experiments
10 redice Htigation costs.

It is not difficult to envision the in-
equitics these radical medical malpractice
concessions conld wreak on ianocent vic-
tims, For example, the proposed new feder-
al statute of limitations takes no account of
the fact that many injuries capsed by med-
ical malpractice or fanity drugs often take
years to manifest themselves, Thus, under
the bill, a patient who is negligently inflict-
ed with HIV-infected biood and develops
AIDS six years later would be barred from
filing a medical malpractice or product lia-
bility claim.

Capping ncneconomic damages at
$250,000 unfairly penalizes a small number
of the most vulnerable members of our soci-
ety. This says to the American people that
Congress does not care if you are perma-
nently disfigured or crippled, if you are
forced to bear excruciating pain for the rest
of your life, or if you lose a spouse or child
as 2 resalt of medical negligence. Such
damage caps would also unfairly create two
classes of defendants. For example, if a
patient is paralyzed by a surgeon's negli-
gence at the same time a pedestrian is para-
lyzed after being strack by a speeding car,
the malpractice victim could only recover
$250,000 in noneconomic damages, bui the
same limitation wouid not apply to the
pedestrian. Forther, by eliminating joint and
several hability for noneconomic damages,
the legislation will aliow wrongdoess to
profii at the expense of innocent victims,
rather than forcing tortfeasors to aliocate lia-
bifity among themselves, as has traditionaily
been the case under state law. And since
women, minbrties, and the poor generally
eam less wages, ihe new limits on noneco-
romic damages wouid have a disproportion-
aiely negative impact on these groups.

Arbittary caps on punitive damages will
serve only to provide unjostified windfalls
1o the few tortfeasors msponsible for blatant
atid wanton medical misconduct, {In fact,
sticies have shown that only 270 medical
malpractice punitive awards were awarded
in the United States in the 30 between
1563 and 1993.) The proposed new federal
evidentiary and substantive standard for
establishing punitive damages will com-
pletely insulate grossiy negligent conduct
and come close to criminalizing tort law.
Permitting defendants to bifurcate
ings concemning the award of punitive dam-
ages will lead to far more costly and time-
consuming proceedings, again working o
the disadvantage of injured victims. And
banning punitive damages for FDA-
approved products would have a dispropor-
tonale impact on women, since they make
up the largest class of victims of medical

ts. We need to look no further than
the Dalkon Shicid and Cooper 7-1UD cases
1o see the potential adverss impact that such
a provision could have on female victims.

The periodic payment provisions are aiso
written solely from the wrongdoer’s per-
spective, It is one thing to give defendants
the opportunity 10 pay awands on a peniadic
basis if they relate to future economic dam-
ages to be realized over time, such as Jost
wages. But why should the provision also
apply to nonecoromic losses, like the loss
of a limb, that are realized ail at once? Also,
in contrast to many state law periodic pay-
meat provisions, the Republican bill does
not seek to protect the victim from: the risk
of nonpayment resulting from future insol-
vency by the wrongdoer or to specify that
future paymeats should be increased to
accoums for infiation or to reflect changed
circurnstances.

‘The Republican-proposed changes to
longstanding state doctrines concerning
coliateral source and subrogation are also
pooly conceived. In most states, a victim i
able to oblain compensation for the full
amount of damages incurred, and his or her
health insurance provider is able to seek
subrogation in respect of its own payments
to the victim. This ensures that the true cost
of damages lies with the wrongdoer while
eliminating the possibility of a double
recovery by the victim. The Republican
Medicare bill, however, would turn this sys-
tem on its head by allowing tortfeasors to
introduce evidence that the victim may be
entitled to obtain compensation from kis or
her insurer while deaying insurers the right
te recover any such payments through sub-
mgation. These provisions are designed 1o
persuade juries that damage awards should



be reduced by any possible insurance pro-
ceeds, lest they permit a double recovery by
the victim. By denying insurers the right to
subrogate, however, the bill will have the
effect of shifting costs from negligeat doc-
tors to the heaith insurance system in gener-
al and taxpayers in particular. The result
will be increased health care premiums paid
by workers and businesses,

MYRIAD AMBIGUITIES

Aside from the obvious equitable con-
cems raised by these egregious provisions,
the bill also raises a veritable homet's nest
of complex iegal issues. In the state law
context, various damage caps have been
held 1o violate state constitutional guaran-
iees relating o equal protection, due
process, and rights of trial by jury and
access 10 the cousts: and these very same
concerns are likely to be present at the fed-
eral ievel. I addition, the legistation will
be subject {0 2 myriad of possibie ambigui-
tics. For example, is a pasticular form of
damage economic or sencconomic? How
are we to treal a provision of state law that
is more stringent in some respects than the
proposed federal slandard, yet more lenjent
in other respects? Will such issues require
a separate fact-finding determination
before the trial begins? And what will we
do when the inevitsble conflicts ensug
not onjy within the federat courts and state
courts, but between federal and stale
courts?

These new restrictions on victims™ legal
rights are being proposed even though the
bulk of quantitative evidence contradicts
the notion that malpractice limitations
result in significant savings to most health
care providers. Siudies have found that
awards 10 malpractice victims who Hle suit
and suceeed are relatively smalf as a gener-
al matter, and that even the total elimina-
tion of malpractice costs would have only a
negligible impact on overall heaith care
¢osts. Both the Departsnent of Health and
Human Services and the Congressional
Budget Office have found that the total
amount of alf malpractice Hability premi-
ums paid in the Uniled States represents
less than t percent of heaith care costs.
Even factoring in the costs of so-called
defensive medicine will not result in any
significant additional savings, according to
both the CBO and the Congressional
Office of Technology Assessment.

OUT OF BALANCE

Although the Republican’s Medicare
proposal is parl of the budget reconcilia-
tion process, the antitrust and medical mal-
practice provisions included in it will do
nothing to help balance the budget. If any-
thing, these provisions are far more Lkely
to place increased financial burdens on the
U.S. Treasury by minimizing compelitive
forces and shifting costs from medical
providers to patients and their health insur-
ers—mosl notably, the Medicare srust
fund. Moreover. since the antitrust and
medical malpractice provisiens are pot lim-
iled 10 situations involving Medicare, they
will have an adverse impact on the cost and
quality of health care rezlized by aH health
care consomers.

We need to ask whether we ore willing
to sacrifice important antitrust, malpractice
and other fegai safeguards and usterp iradi-
tional state prerogatives in order to prop up
the controversial medicare legistalion. In
my view these iif-conceived bits of “legal
pork” set a most dangerous Jegislative
precedent. I Congress adopts these provi-
sions, it will be sending the special inter-
ests a message that any objections they
may have to controversial legislation can
be overcome by uneelated legal conces-
sions. And once we begin the process of
opening up legal protections relating 10
antitrust, (ort and other laws, it will be dif-
ficuit to prevent other groups from using
these same exemptions to justify even
maote radical changes.

Rep. John Conyers Jr of Michigan ix the
ranking Democrat on the House Judiciary
Commilter.



